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Brenda Winn

VWP Water Withdrawal Project Manager

Virginia Department of Environmental Quality

P.O. Box 1105

Richmond, VA 23218


Re:  Draft Water Protection Permit 09-0855, Gathright Hydroelectric Project

Dear Ms. Winn:


We are submitting these comments on behalf of the Roanoke Chapter of Trout Unlimited and the Virginia Council of Trout Unlimited (collectively “TU”) with respect to the draft Virginia Water Protection permit (“VWP permit” or “permit”) for the Gathright Hydroelectric Project n the Jackson River in Alleghany County.  


TU is a national not-for-profit organization with over 150,000 members and volunteers in about 400 chapters nationwide. The organization’s mission is to conserve, protect and restore North America’s trout and salmon fisheries and their watersheds. The Roanoke Chapter is based out of Roanoke, Virginia, and has approximately 370 members, many of whom fish, boat, and recreate in the portion of the Jackson River downstream of Lake Moomaw.  The Virginia Council has more than 4,000 members, and represents those members and their local chapters on issues of statewide concern.  The Jackson River tailwater is a premier fishery of statewide concern, and TU members from around the state regularly fish and boat in the Jackson.


TU is concerned that the current draft of the permit does not include crucial details needed to ensure protection of the Jackson River’s very high water quality and the robust, self-sustaining wild trout fishery in the river.  The Virginia Water Protection Permit statute provides that the Water Control Board (“Board”) shall issue VWP permits only if “it has determined that the proposed activity is consistent with the provisions of the Clean Water Act and the State Water Control Law and will protect instream beneficial uses.”  Code of Virginia 62.1-44:15.20(B).  The current draft permit does not include sufficient detail to ensure compliance with Virginia water quality standards.  More importantly, the current draft does not ensure protection of the Jackson River’s wild trout fishery, a unique and valuable beneficial use.  We ask DEQ to add the details specified in this letter to the permit to protect water quality and the trout fishery in the Jackson River.

I.  Jackson River Trout Fishery.

TU’s interest in the permit is due primarily to the Jackson River’s wild trout fishery.  The Jackson River is home to one of the most unique and valuable trout fisheries in the state.  That fishery is dependent on the high quality, cold water that flows out of Gathright dam.  After the project is built, the trout fishery will depend on the quality and temperature of the water flowing through the project turbines.  It is essential that the VWP permit contain conditions adequate to ensure that the project not harm this important beneficial use of the river. 


The recreational portion of the tailwater runs seventeen miles, from the stilling basin below Gathright Dam to the water treatment plant intake at Covington.  An agreement during the construction of Lake Moomaw was struck to develop the tailwater into a self-sustaining trout fishery, in part to compensate for the loss of river habitat flooded by the lake.  After about eight years of stocking, enough sexually mature trout remained in the tailwater to allow natural reproduction and to sustain the population.  The Virginia Department of Game and Inland Fisheries (“VDGIF”) has not stocked the tailwater in over ten years.  The tailwater is the second-longest wild trout stream in Virginia, and many consider it to be the premier cold-water fishery in the state. What makes this fishery so valuable is that the trout population is wild and self-sustaining.  Many anglers particularly value the opportunity to fish for wild trout, and this fishery could not be replaced through the stocking of hatchery-reared trout.  The Jackson also offers the opportunity to fish for wild trout in a larger stream, which is rare in Virginia, where most wild trout are found in small mountain streams.

The tailwater is estimated to contribute $200,000 to the local economy and provides 5,002 angler days per year.  These contributions are crucial to the economy of the area.  The tailwater requires little management by the VDGIF, with total expenditures below $3,000 for fiscal year 2007.  The tailwater requires minimal management and intervention on the part of VDGIF because of the high quality habitat and excellent water quality.  The essence of the value of the fishery is that it is a self-sustaining population of wild trout, which attracts far more anglers and costs far less to manage than a stocked trout fishery.
 

The US Forest Service owns five developed river access points, which are managed by VDGIF.  Clearwater Park, which is municipal, provides a sixth access point. The river is thus accessible to the wading and boating public and is an important public resource.
A wild trout fishery has highly demanding habitat and water quality needs.  The tailwater below Gathright dam is classified as a natural trout water under Virginia water quality standards (9 VAC 24-260-430), which require an instantaneous minimum of 6 milligrams per Liter (mg/L) of dissolved oxygen and a maximum temperature of 21 degrees Celsius (9 VAC 25-260-50).  The present operation of the Gathright Dam provides for dissolved oxygen and temperature levels that greatly exceed these state water quality standards. 

Water quality sampling data from approximately 15 miles below the dam, at Clearwater Park, shows that dissolved oxygen levels are between 9 and 12 mg/L throughout the year, with a temperature of between 5 and 16 Celsius (see below).
  This data shows that the exceptional water quality at the dam is maintained for over 15 miles of river, which results in very high quality water for trout.  For the trout fishery to continue to thrive, these exceptionally high levels must be maintained throughout the length of the tailwater.

	Average Water Quality (n=42) At Clearwater Park (01-01-2002 to 10-30-2008)

	Month
	pH
	DO (mg/L)
	Temp ( C)
	Spec Cond (uS/cm)
	

	Jan
	7.7
	12.3
	6.1
	155.3
	
	

	Feb
	7.7
	12.3
	6.1
	155.3
	
	

	Mar
	7.9
	12.0
	9.2
	155.1
	
	

	Apr
	7.9
	12.0
	9.2
	155.1
	
	

	May
	7.8
	10.6
	13.6
	156.1
	
	

	Jun
	7.8
	10.6
	13.6
	156.1
	
	

	Jul
	7.7
	9.1
	17.4
	157.9
	
	

	Aug 
	7.7
	9.1
	17.4
	157.9
	
	

	Sep
	8.1
	9.4
	16.0
	174.8
	
	

	Oct
	8.1
	9.4
	16.0
	174.8
	
	

	Nov
	7.9
	10.9
	11.1
	176.1
	
	

	Dec
	7.9
	10.9
	11.1
	176.1
	
	


II.
The VWP Permit Must Protect Existing Water Quality and the Wild Trout Fishery.


Although the draft permit contains limited language requiring compliance with water quality standards, the permit does not contain enough detail to ensure that the project will meet water quality standards and not impair the current health of the wild trout fishery. 

Throughout the FERC licensing process for this project, Jordan has insisted that it will maintain existing water quality by, in effect, allowing the Corps to continue its current release regime.  Since the construction of Gathright dam, the Corps has used a system of ten portals installed at different levels on the intake tower to mix water from different levels of Lake Moomaw to ensure that cold, high quality water is released into the Jackson River.  This is done not only to ensure the health of the trout fishery, but also to meet water quality targets for the Westvaco plant and City of Covington intakes downstream.  


Jordan has insisted in its FERC license application documents that concerns about water quality and temperature are unfounded, because the project will be able to use water from the same levels and in the same amounts as currently dictated by the Corps’ operations regime.  TU has repeatedly asked Jordan for more detailed design and operational information to confirm how the project will accomplish this.  Over the course of the licensing process, FERC also requested more information on this issue.  In response to these concerns, Jordan has changed the design of the project several times.  


There are several key points to emphasize about TU’s concerns.  The first is that the health of the trout fishery is almost certainly due to the very high DO levels and consistently low temperature.  Any drop in this water quality, even if slight, might impair the current health of the fishery.  The second is that short-term changes in water quality can have a profound long-term effect on trout populations.  A short period of high temperature or low dissolved oxygen could cause fish kills that would affect the health of the population for years.  TU has therefore been focused on ensuring that the project maintains the current high level of water quality in the Jackson.

Ultimately, the Corps of Engineers is in the best position to confirm whether the project design and operations plan will allow it to continue to release the same water quality and temperature mix that it has historically.  To this point, the Corps has not confirmed that the project design will allow it do so.  TU supports the intent of Part I(B)(c) of the permit, which provides that the Board “may reopen and modify or revoke” the permit if “[t]he [Corps] determines that the project cannot be designed, constructed, or maintained in a manner that does not compromise the existing Corps’ infrastructure, or existing or future operations.”  In order to protect water quality in the Jackson, however, we think DEQ must make two changes to this provision.  

First, it should amend the provision to provide that the VWP permit is not effective unless the Corps confirms in writing that the project is consistent with its infrastructure and operations.  The permit should place on Jordan the responsibility to obtain confirmation that the project will not jeopardize existing operations, rather than placing on the Corps the burden of objecting.  Indeed, the draft language is not adequate, in that it only provides that Board “may” reopen the permit if the Corps objects.  This creates the possibility of delays or controversy in connection with the actions the Board would need to take to revoke the permit.  A much simpler and more protective approach would be for the permit to not be effective until and unless the Corps indicates the conditions in Part I(B)(c) are met.

Second, DEQ should add language to the effect that the Corps must confirm that the project will not affect the Corps’ ability to mix lake water in releases in the same fashion as allowed by the current intake tower.  This is the best way to ensure that the Corps can continue to meet current water quality levels.  Before this permit becomes effective, the applicant should be required to obtain documentation from the Corps confirming that this is the case.  This has been one of the key issues in relicensing that has not yet been answered in the FERC process.  Because DEQ is charged with protecting existing uses and water quality standards, it is in the best position to require Jordan to obtain this certification from the Corps, and in fact needs to do so to ensure that the project will protect existing beneficial uses of the Jackson River.  Leaving the current structure of this provision (that the Board “may” reopen the permit if conditions are not met) is too uncertain.  The only way to ensure that current uses are protected in advance of project operations is for the Corps to confirm up front that the project design will be consistent with their current water quality infrastructure and operations.


In addition, DEQ must tighten up the language in the permit relating to water quality standards.  Part I(C)(1) provides that “the activities authorized by this permit shall be executed in such a manner than any impacts to stream beneficial uses are minimized.”  This language is inconsistent with the relevant provision of the VWP statute, which requires that activities authorized by permits must “protect instream beneficial uses.”  Code of Virginia 62.1-44:15.20(B).  The language in the permit should be changed to match that in the statute.


The permit also needs to be specific about the water quality standards for which it is requiring compliance.  Part I(D) of the permit merely states that Jordan shall “operate the authorized project as a run-of-river diversion of surface waters and in accordance with . . . (3) the applicable Virginia Water Quality Standards (9 VAC 25-260 et seq.).”  The draft does not specify what water quality standards apply to the project, or set parameters for temperature, dissolved oxygen, or other criteria to ensure compliance with those standards.  As discussed above, the Jackson River below Gathright Dam is a reproducing, wild trout fishery.  Under the classification “natural trout water,” Virginia water quality standards (9 VAC 24-260-430 require an instantaneous minimum of 6 milligrams per Liter (mg/L) of dissolved oxygen and a maximum temperature of 21 degrees Celsius (9 VAC 25-260-50). 

The VWP permit should include numerical limits for these parameters, and in fact should include stricter requirements than the bare minimums in the water quality standards.  DEQ should impose limits that protect existing levels of water quality.  In the Jackson, dissolved oxygen levels have been higher and temperatures levels lower than the water quality standards.  The data cited above from Clearwater park show that this has been the case up to 15 miles below the dam.  Results of Corps monitoring immediately below the dam similarly show higher quality water than the bare minimums required by water quality standards.  Summer DO levels recorded by the Corps below the dam from 1992 through 2007 were consistently over 9 mg/L.  Since September, 1997, the monitored DO level has not dropped below 8 mg/L.
  DEQ should impose limits in the permit that require Jordan to maintain this level of water quality.

It is possible that factors outside the scope of this permit and other than the project (such as changes in Corps operations or in lake chemistry) could affect temperature and DO levels in water discharged from the project.  However, the VWP permit should make clear that the project itself should not cause any degradation of historical water quality in the discharges from Gathright dam.  There is a straightforward way of protecting the Jackson, being fair to Jordan, and resolving uncertainty about water quality changes.  If the monitoring in the permit shows any meaningful changes in temperature, DO, turbidity, or heavy metals, Jordan should be required to immediately cease running water through its turbines, and to turn over operation of the dam to the Corps.
  Jordan should then consult with the Corps, DEQ, and VDGIF to assess whether any the observed changes in water quality are due to project operations, and how to modify operations to avoid any such problems.  If water quality monitoring of Corps directed releases shows continuation of the water quality issues, that would support a conclusion that the project is not the cause of the change in water quality, and that project operations should be allowed to resume.  If Corps directed releases show no water quality problems, that would support an assumption that project operations caused the observed changes in water quality.  Under that scenario, Jordan should not be allowed to resume project operations until DEQ is satisfied that operations may resume without causing any degradation of water quality. 

III.
The Draft Permit’s Monitoring Requirements Should Be Improved.


TU suggests several changes to the monitoring provisions of the draft permit, changes which are needed to ensure continued compliance with water quality standards and protection of the Jackson River’s trout fishery.  


First, the current draft sets a minimum period of three years for monitoring, and gives Jordan the option of seeking relief from the requirements after that time.   There are a variety of reasons to extend the monitoring through the length of the permit.  The natural and economic value of the trout fishery is so high that it is important to collect as much water quality data as possible.  It will be particularly important to confirm that Jordan is able to replicate the water quality that has been discharged historically from the dam.  Three years is simply not enough time to confirm whether Jordan can accomplish this goal over the full range of climatic conditions.  In addition, if the potential TMDL requires any changes in the release regime, water quality data from a point near the dam will be even more important.  TU asks that the water quality monitoring continue through the life of the permit.


Second, the permit should require Jordan to share the data more widely and more frequently.  The draft permit requires Jordan only to submit a monitoring report to DEQ every year.  The monitoring results will be of great public interest.  We suggest that Jordan develop a plan to share the results of its monitoring regularly.  It could do so by submitting data to DEQ more frequently (weekly or monthly), or by posting its data on its own or the Corps’ website.  


Finally, the monitoring plan should include requirements for monitoring during construction.  The permit (in part I(C)(8)) requires that “[t]urbidity levels downstream of the construction site shall not exceed turbidity levels upstream of the construction site at any time.”  The permit should require Jordan to submit a plan for water quality during construction and to monitor changes in turbidity to ensure compliance with this permit term.


Thank you in advance for your attention to these comments.







Sincerely,







Leon F. Szeptycki






�� These numbers come from a 2007 survey conducted by VDGIF.  They were communicated to TU in an April 23, 2008 e-mail from VDGIF to Bill Bainter and Marvin Huffman of the Roanoke TU chapter.


� Data from Virginia Department of Environmental Quality, received by Roanoke TU member Marvin Huffman on November 13, 2008.


� These numbers come from water quality monitoring data received from the Corps in an April 16, 2008 e-mail from Owen Reece to Marvin Huffman.  


� Our understanding is that Jordan currently plans on installing a turbine on one of the dam’s two intake towers.  The other intake tower would remain unchanged, and could be used for releases in the event of a problem with the project.
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